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Introduction 


Biography of the Author 


His name: Abdurrahman b. Nasir b. Abdillah b. Nasir b. Hamad 

His Birth: 1307 AH whilst his death was in 1376 AH 

His Kunya: Abu Abdullah 

His Laqab (denomination): Al Sa’di 

His works: Tafsir Al Sa’di, Risalah Latifah Fi Usul Al Fiqh, Tafsir Al Asmaa’ Al Husnaa, 
Manhaj Al Saalikeen, Al Qawaa’id Al Hisaan and other works 

His teachers: Muhammad Al Ameen Al Shingitee, Salih b. Uthman Al Qadi, Ibrahim b. 
Hamid b. Jasir and others 

His students: Ibn Uthaymeen, Ibn Aqeel, Al Bassaam and others 


What is this work? 


The work consists of 47 lines of poetry on the subject of Qawaa’id Al Fiqhiyyah. The 
focus of this commentary will be to expand upon the Qawaaid mentioned more so than 
explaining the poem itself. 


He authored this work at 24! and so it is nota surprise to see that the work is not at the 
pristine level of scholarship expected? as he was still quite young. 


This is because the work contains a lot of Qawaa’id Usuliyyah, Dhawabit Fiqhiyyah and 
Qawaa’id Maqaasidiyyah in addition to the Qawaa’id Fiqhiyyah that the work was 
supposed to revolve around. 


The main source for this book is the book authored by Ibn Rajab Al Hanbali titled Tahrir 
Al Qawaa’id Wal Fawaa’id along with some of the works of Ibn Taymiyyah & Ibn Qayyim 





1 And I am writing notes on this poem in my early 20’s as well. 

2 For example, the poem suffers from poetic defects such as breakages in the meter (it is supposed to be in 
the Rajaz meter) and also defects like Al Eetaa’ (+U.Y!) where a single word is repeated multiple times in 
the same line or within seven lines 


Introductory Questions 
The following points will be discussed: 


What is Al Qa’idah Al Fiqhiyyah? 

Where do we source these Qawaa’id? 

How do we build a Qa’idah Fighiyyah? 

How strong is a Qa’idah Fiqhiyyah for use as an evidence? 

What is the difference between a Qa’idah Fighiyyah and a Dhabit Fighi? 
What are the categories of the Qa’idah Al Fiqhiyyah? 


AM PWN EP 


Question 1: What is Al Qa’idah Al Fighiyyah? 
It loosely translates to “Fiqh Maxims”. 


Linguistically, the term Qa’idah refers to the foundation (a-f) of something e.g., a 
house. 


Allah says?: l 
Sidi Gs delali gag) É 3h 


“And when Abraham raised the foundation of the House with Ishmael,” 


He also says?: 


aoa AF R 


seli a edt ail Sb 
“But Allah struck at the ‘very’ foundation of their structure” 
Legally, the term Qa’idah refers to the following: 
ais BSI Gal val sl de ges US 


“A general rule which applies on its subsidiary /individual points such that we can figure 
out their rulings based on this [general rule]” 


Linguistically, the term Figh refers to understanding and comprehension as has come in 
the Hadith»: 


JA aly b BI Lay ll G A IS A 2g Ss 


“If Allah wants to do good to a person, He makes him comprehend the religion.” 





3 Surah Al Baqarah 2:127 
4 Surah Al Nahl 16:26 
5 Sahih Al Bukhari 71 


Allah says®: 
“But the hypocrites do not comprehend” 
Legally, the term Figh refers to the following: 
ideais Sal ye SSL) dell Ae tl) Y, Aa 


“Knowledge of the legislative rulings that are action based and attained from its detailed 
evidence.” 


As for the term Al Qa’idah Al Fiqhiyyah, this is a composite term, more specifically 
(cio sll LS yi!) which means “attribution of phrase” i.e., the attributes or qualities of a 
noun (in this case Al Qa’idah) is told. 


Thus, the legal definition of this term will be: 


“A general Fighi, Shar’i, ‘Amali rule that applies on its subsidiary/individual points such 
that we can figure out their rulings based on that [general rule]” 


Question 2: Where do we source these Qawaa’id? 
In brief, the sources from which we obtain these Qawaa’id are the same sources we use 
to obtain Ahkam Shari’yyah. So, basically the Qur’an, Sunnah, Ijmaa’, Qiyaas which are 


the agreed upon sources as is known and then you can add Istidlaal (reasoning)’ too. 


This is because, based on our definition, we determined that a Qa’idah Fighiyyah is a 
Hukm (ruling) itself. 


Let’s take some examples of how to source Qawaa’id. 
There is a Qa’idah Fiqhiyyah known as: 
kal cls! 


“Entitlement to revenue follows assumption of responsibility.”® 





6 Surah Al Munafiqun 63:7 

7 Every evidence which is not a religious text, a unanimous ruling or one based on analogy. Us Shafi’iyyah 
don’t tend to use this too much. It is more used by the Malikis, Ahl Al Ra’y and Ahl Al Dhahir. Examples of 
such evidence includes Al Istihsaan, ‘Amal Ahl Al Madinah etc. 

8 This is an Islamic legal maxim that means entitlement to revenue follows assumption of responsibility. 
Profits, therefore, are based on the ownership of, and responsibility for, capital. For example, if a person 


This is taken from an explicit Hadith where Abu Dawud said?: 


z 


EIG - Yo abil go y - oe Bis ahd fy Ael E 
" gladly isd" dasg ade a! de atl 5525 JE 
“The Messenger of Allah (#) said: Profit follows responsibility.” 


There is another Qa’idah Fiqhiyyah known as: 
Oba 3 ely 
“There is no altruism in good deeds”!° 


This is taken from a conglomeration of multiple evidence from the Qur’an and Sunnah 
such as: 


3 &4 


is Spel Woe Beg & 22 gas Wy be Les 





“And hasten towards forgiveness from your Lord and a Paradise as vast as the heavens 
and the earth, prepared for those mindful ‘of Allah’.”!4 


oad lail 
“So, compete with one another in doing good” 
nasi pIE OS gy Doe das 
“Whose last sip will smell like musk. So let whoever aspires to this strive 'diligently’.”1% 


a Sb s 2 ened ce SIE an O35 cde CÁ ró A be 
ag slats itl Jy eee J" EY dabi j 





buys a house and then rents it out, but subsequently notices a defect in the house and returns the house 
to the seller, the seller has no claim on the rent during the period the house remained with the buyer. 

9 Sunan Abi Dawud 

10 This is an Islamic legal maxim that means that it is not allowed to put others ahead of oneself in what 
brings more of God’s reward. For example, there is a space in the first row which you can take. You should 
not put others ahead of yourself in this as this is not an issue of the Dunya but an issue which brings about 
more of God’s reward. 

11 Surah Aal Imran 3:133 

12 Surah Al Baqarah 2:148 

13 Surah Al Mutaffifeen 83:26 


“A tumbler (full of milk or water) was brought to the Prophet (=) who drank from it, 
while on his right side there was sitting a boy who was the youngest of those who were 
present and on his left side there were old men. The Prophet (*) asked, "O boy, will you 

allow me to give it (i.e., the rest of the drink) to the old men?" The boy said, "O Allah's 
Messenger (#)! I will not give preference to anyone over me to drink the rest of it from 

which you have drunk." So, the Prophet (**) gave it to him.”!4 
There is another Qa’idah Fiqhiyyah taken from the application of Qiyas which says: 

o5llas 2a Sea Pj kL 
“That which is Haram to take is Haram to give”! 
The first part of this maxim (That which is Haram to take) has many textual evidence. 
However, this last part (is Haram to give) is applied as Qiyas upon the first part with the 
effective cause between the two being ownership. In the first instance, you are 
becoming the owner. In the second instance, the person you are giving it to is becoming 
the owner. 
Sometimes, a Qa’idah Fiqhiyyah can be derived from Istidlaal (reasoning). 
For example: 
ialll Bly eel 


“The presumptive base is that one is free from blame.” 


This maxim is based upon Istishaab (presumption of continuity) 1° 
Question 3: How do we build a Qa’idah Fighiyyah? 


There are two ways of doing this: 


1. Istinbat (deductive reasoning)!’ 
2. Istiqraa’ (inductive reasoning) !® 





14 Sahih Al Bukhari 2351 

15 This is an Islamic legal maxim that means whatever is forbidden for a person to take is also forbidden 
for them to give. For example, a person is not allowed to take Riba (usury). Thus, he is also, based on this 
maxim, not allowed to give Riba. Another example, a person is not allowed to take wine. Thus, he is also, 
based on this maxim, not allowed to give wine. 

16 The citation of something that was true in the past or is true at present as evidence that it is true now or 
in the future. 

17 Drawing out the Qa’idah from the wording of a text whilst relying upon the principles studied in Usul 
Al Figh. 

18 Consideration of detailed points so as to apply their ruling to a whole matter that includes these 
details. 


For example, if we refer back to the Qa’idah skalt zI we know that this Qa’idah 
relies upon a Hadith. But what makes it general? 


Here, we apply Istinbat and say that the J! has been placed onto the word z'à thus 
showing generality as is known in Usul Al Fiqh. 


However, do note that from the definition of Al Qa’idah Al Figqhiyyah, we can learn that 
there are two key components to it: 


1. The Hukm i.e., the ruling itself which is determined from the evidences of the 
Shari’ah as is well known 
2. The fact that it is general (Kulli) 


In order to assert that a Qa’idah Fiqhiyyah is Kulli, two methods can be employed: 


1. A textual evidence (Qur’an or Sunnah) which is general 
2. Istiqraa’ (inductive reasoning) 


For example, there is a Qa’idah Fiqhiyyah known as: 


agwahl diag Y gull 


“The difficult part of an act does not discount the part that is easy’!? 


This Qa’idah is based upon the generic statement of the Prophet in the Hadith?°: 


alt cl las Abe 16 h SA EF 
“And if order you to do something, then do of it as much as you can.” 
And also, the general verse?!: 


| aa 


Aaii le al lols 


“So be mindful of Allah to the best of your ability,” 


This Qa’idah does not need inductive reasoning to assert or affirm. The generality of the 
text is sufficient. 


A Qa’idah that is based upon inductive reasoning is the famous Qa’idah Aidh Js Y Gaal 
which is that certainty is not removed by doubt. 





19 For example, someone is unable to stand whilst reading the Fatihah, but he is able to make the Takbirat 
Al Ihram whilst standing. This maxim is applied, and it is said to him that whilst you don’t have to stand 
whilst reading the Fatihah, you must stand for the Takbirat Al Ihram. 

20 Sahih Al Bukhari 7288 

21 Surah Al Taghabun 64:16 


If we trawl through the issues of Fiqh, we will see that this Qa’idah plays a big role in 
many issues across the chapters of Fiqh and so we can bring together all of these issues 
and extract from their combination this Qa’idah. 


Question 4: How strong is a Qa’idah Fighiyyah for use as an evidence? 


There are two views: 


1. Al Qawaa’id Al Fiqhiyyah are not an evidence in and of themselves. They are only 
useful to combine together subsidiary rules under a single umbrella, but they 
themselves are not a Shar’i evidence. This is a view attributed to Al Juwayni, Ibn 
Daqiq Al ‘Id, Ibn Nujaym Al Hanafi amongst others from modern-day scholars22. 


2. Al Qawaa’id Al Fighiyyah are evidence in and of themselves. This view is 
attributed to Al Qaraafi, Ibn Bashir Al Maliki and the majority of modern-day 
scholars follow this view?3 


However, the strongest view is that of Tafseel. 


If the Qa’idah is based on a text, there is no problem in using it as evidence, not in and of 
itself, but because of the text it is based on. 

Like in the case of jah bay Y j pudl or GLacoll zll, which are maxims based upon 
clear cut text. 


The problem comes when the only basis for the generality of a Qa’idah is inductive 
reasoning with no reliance upon a text or another shar’i evidence for this generality. 


We can update the definition of Al Qawaa’id Al Fiqhiyyah based upon the points 
mentioned to say: 


Ble aie S| Ged ga leg gt de ill doi os Line | te Ne op do BS 


We said *«l» (directly) because we can extract a hukm shar'i from these Qawaa’id Al 
Fiqhiyyah although we cannot do so with Al Qawaa’id Al Usuliyyah. This is because the 
Qa’idah Al Fiqhiyyah resembles Alfaath Al ‘Umum (those terms that denote generality) 
which are used to extract a Hukm Shar’i. 


Rather, when it comes to Al Qawaa’id Al Usuliyyah, we extract the Hukm from the Daleel 
via the usage of that Qa’idah Al Usuliyyah. 


Salah being Wajib is a Hukm determined from the evidence *>41!! | sai via the usage of 
the Qa’idah Al Usuliyyah that states that the command verb shows obligation. 





22 Refer to Ya’qub Baa-Hossein’s work Al Qawaa’id Al Fiqhiyyah Al Mabaadi’ Al Muqawwimaat Al 
Masaadir Al Daleeliyyah Al Tatawwur, p.265-267 for their statements and an analysis 
23 Ibid, p.268-271 


Question 5: What is the difference between a Qa’idah Fighiyyah and a Dhabit Fighi? 
They have the same definition. 


However, a Dhabit Fiqhi (precept) is only general in a specific section of Fiqh as 
opposed to being a generic maxim used across the sections of Fiqh which are the 
Qawaa’id Al Fighiyyah. 


For example: 


YoY Lag ggal dgreull ogas gail Mall ore Jhi L 


“What breaks the Salah if done deliberately necessitates a prostration due to 
forgetfulness if done out of forgetfulness. And if not, then no” 


This is a canon but restricted to the chapter of Salah and so it is a Dhabit Fiqhi and nota 
Qa’idah Figqhiyyah. 


It seems that this separation is a new concept, and you won't find this separation in the 
classical works on Qawaa’id such as Al Ashbaah Wal Nathaa’ir by Taj Al Subki and the 
same title but by Al Suyuti, Tahrir Al Qawaa’id Wal Fawaa’id by ibn Rajab Al Hanbali, 
and others 


Question 6: What are the categories of Al Qawaa’id Al Fiqhiyyah? 
They are two categories: 


1. A Qa’idah that is agreed upon by all the schools attributed to Islam 
2. A Qa’idah that is not agreed upon by the schools attributed to Islam 
a. An in-house khilaf i.e., a maxim that members within one school differ 
over 


For example, in our school there is a Khilaf concerning the maxim # +) 
JLo Y Jlall 24 


b. An out-of-house khilaf i.e., a maxim that a school accepts but another 
school does not. 


For example, the maxim slæ Li Y oaz 25 is a maxim agreed by the 
Shafi’iyyah, Malikiyyah and Hanbaliyyah. However, Ahl Al Ra’y do not 
agree with this. 





24 Do we consider the end result of something or the now? For example, if a person takes an oath that he 
will consume this loaf of bread tomorrow and then he destroys that bread completely. Does he break his 
oath now or when tomorrow comes? There is khilaf within the Shafi’i school on this issue, with the 
stronger view being the second. 

25 Concessions are not earned through sin. For example, if X goes on a journey longer than the distance 
required to combine/shorten the prayers, break the fast, wipe over the footgear etc. with the sole intent 
to disobey Allah, he will not be allowed to combine/shorten the prayer, break the fast or wipe upon the 
footgear. All but Ahl Al Ra’y stipulate this based on this maxim. 


Another example, the maxim (alll y BIYI Y (ileal, aliall 9a a giall å 5 pal! 26 
is a maxim agreed by the Malikiyyah, Hanbaliyyah and Ahl Al Ra’y. 
However, the Shafi’iyyah do not agree with this. 


The First Maxim: Actions are by their intentions 
This is a Qa’idah Fiqhiyyah. Al Qarafi has an entire book solely on this maxim?” 
There are many ways this maxim is said. 
1, lsarelie: ) 5)! (Matters are by their intent) 
2. bulk Jc! (Actions are by their intention) and this is the better way to say it as 
we are using the exact words of the one given comprehensive speech 
This is an agreed upon maxim and can be used as evidence. 


It is a highly praised maxim. 


It enters over 70 chapters of Fiqh, and Al Suyuti attempted to list all of the chapters 
where this maxim is applied in his Al Ashbaah Wal Nathaa’ir2® 


Al Bukhari mentioned this principle in his Sahih. He said??: 


pals Gly By Lally sybils GUY a JE Lg col By Sates dal JUAN Si sle G t 
aI 


“Chapter: What is said regarding the statement: The reward of deeds depends upon the 
intention and hoping to get rewards from Allah so what enters it is Al Iman, Al Wudhu, 
Al Salah, Al Zakah, Al Hajj and Al Sawm and the Ahkam” 


This Qa’idah is based on many texts, most famous being the Hadith of Umar in 
Bukhari*°: 


be MS Spb USE sigh My gh Goa BS SSB EW 3S css b esal WE lel te tay" 
ajj ole " 


“The reward of deeds depends upon the intentions and every person will get the reward 
according to what he has intended. So, whoever emigrated for worldly benefits or for a 
woman to marry, his emigration was for what he emigrated for.” 





26 What’s considered in transactions is the intent and objective, not the words and format. For example, 
do I need to explicitly say to a person I am trading with that I offer you this deal and he replies I accept the 
deal? All but the Shafi’iyyah do not stipulate this as a condition to ensure a valid trade and it is based on 
this principle 

27 Al Umniyah Fi Idraak Al Niyyah 

28 A] Ashbaah Wal Nathaa’ir p.9-11 

29 Sahih Al Bukhari Kitab Al Iman chapter 41 

30 Sahih Al Bukhari 1 
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The intention (Niyyah) can be divided into two types: 
1. Intention in terms of the action itself. Its function is: 
a. To distinguish between different actions. This can be done in two ways: 
i. Distinguish between customary acts from acts of worship e.g., 
person A immerses himself in water to cool himself (a customary 
act) VS person B who immerses himself in water to uplift from 
himself the major ritual state of impurity (an act of worship) 

ii. Distinguish between different types of worships that have the 
same form e.g., person A prays a 2-unit prayer with the intention of 
the Sunnah before Fajr whilst person B prays a 2-unit prayer but 
with the intention of the obligatory Fajr prayer itself 

2. Intention in terms of the one the action is being done for 
The first type is what is discussed in Fiqh works. 
The second type is what is discussed in the Zuhd and Tazkiyyah works authored by the 


Salaf and the early scholars. 


An example for the command to come with the second type would be this verset: 


Say, “I am commanded to worship Allah, being sincerely devoted to Him ‘alone’. 


An example for the command to come with the first type would be this verse*?: 


Peel] 2d M55 BASS iga LAN lye cls sali | Guede ail ida) Ý 


te 


t 


la jel beg 


“Even though they were only commanded to worship Allah ‘alone’ with sincere 
devotion to Him in all uprightness, establish prayer, and pay alms-tax. That is the 
upright Way.” 


And an example for the command to come with both would be the aforementioned 
Hadith of Umar. 


There are two places where an intention (i.e., of the first type) is not required and hence 
can be seen as exceptions to the maxim: 


1. Those acts of obedience which do not have ambiguity and hence do not need any 
distinguishing. For example, belief in Allah, His glorification, the reading of 
Qur’an, making Athkaar 





31 Surah Al Zumar 39:11 
32 Surah Al Bayyinah 98:5 
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2. Leaving off those acts we have been prohibited from doing (e.g., drinking alcohol 
or doing zina) or doing acts that are permissible or are regarding the rights of 
the creation (e.g., helping an old man with his shopping goods or smiling at 
someone) do not require an intention. But to get reward for avoiding that Haram 
or for doing that permissible act or in fulfilling the rights of the creation, you 
need to do it for the sake of Allah and His pleasure. 


The second Maxim: The Religion is based upon obtaining benefit and 
repelling harm 


This is a Qa’idah Maqsadiyyah (a maxim pertaining to the objectives/intents of the 
Sharia 44:4!) cla) and not necessarily a Qa’idah Fiqhiyyah. 


Maqasid Al Shari’ah refers to those higher intents and reasons that are considered in 
each legislative ruling given. 


There are general higher intents and purposes which act as maxims which apply across 
the Shari’ah like this maxim. And there are also specific intents and purposes that apply 
in certain sections or rulings e.g., there is a specific wisdom/intent in the obligation of 
Hajj which may differ from the specific wisdom/intent in the obligation of Jihad. 


Maslaha is defined as a description of the Legislator introducing an action that will 
always or most of the time serve the interests of the public or individual people and 
bring them benefits, or the repelling of an action that will always or most of the time 
harm the interests of the public or individual people. 


There are five main matters the Sharia seeks to uphold: 


Faith (which is always given precedence over everything else) 
Life 

Intellect 

Progeny 

Property 


UT W a e 


The intent of the Legislator from His speech is to legislate rulings whilst the intent of the 
Legislator from His legislated rulings is to fulfil the purpose of obtaining benefit and 
repelling harm 

When we read the verse** 


SLi iš l3 


Establish prayer, and pay alms-tax 





33 In Arabic: 

edial y eaill y <cypall y ¢adill Unde taala] (8 LA gig elgini cle ill cay pill Ji gl ana à p ÉN ae Ahil aiig « aail 
Jully i i 

34 Surah Al Baqarah 2:110 
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This is the speech of the Legislator and the intent from it is to establish the ruling that 
establishing the prayer is obligatory. This is studied in Usul Al Fiqh with reliance upon 
the principles of the Arabic Language 


However, the intent from this ruling (i.e., to establish the prayer) is to achieve benefit?° 
and to repel harm*®. This is studied in Maqasid Al Shari’ah 


Qawaa’id Maqsadiyyah are sourced from the same sources as Qawaa’id Fiqhiyyah and 
are created or built using the same two methods mentioned for Qawaa’id Fiqhiyyah 


An example of how a Qa’idah Maqsadiyyah is sourced could be the usage of the 
aforementioned Hadith of Umar for the following Qa’idah Al Maqsadiyyah?’: 


lablly Slabs yo Sb pal $ dre oli! 


“A person intent is considered in their performance of acts; be it acts of worship or 
customary acts” 


A Qa’idah Maqsadiyyah is as strong as the evidence supporting it. If the evidence is a 
text or a consensus, it is a strong Qa’idah that can be used since the evidence is strong. 


The problem arises when someone makes a Qa’idah Maqsadiyyah based on Istiqraa’ 
with no text or consensus supporting it. 


This is because it is plausible that the Istiqraa’ one performed is incomplete. And so, 
some will not accept a Qa’idah with such basis as evidence. 


This Qa’idah is agreed upon by the 4 Fiqh schools. However, the Dhahiriyyah?® do not 
agree with this Qa’idah. 


They reject the citation of the intended purpose as the cause for stating the ruling, 
although some of them say that if Allah mentions that He has made something the cause 
for a Hukm, then wherever that reason is found, the Hukm will also be found. 


For example, the Prophet forbade slaughtering with teeth. Some of these Dhahiriyyah 
said that the reason for this is because teeth is a bone. Therefore, wherever we see a 
bone, we cannot slaughter with it. 


However, Ibn Hazm rejected this and said this is not the view of Dawud Al Thahiri or 
those of note who belong to the Dhahiri school. 


Rather, what they believe as ‘Deen’ is that Allah does not do legislate a Hukm fora 
benefit or a reason no matter what way we look at it. 





35 As He states: “and establish prayer for My remembrance” Surah Ta-Ha 20:14 

36 As He states: “Indeed, ‘genuine’ prayer should deter ‘one’ from indecency and wickedness” Surah Al 
Ankabut 29:45 

37 Ibn Qayyim mentions a number of examples where this Qa’idah is applied in his book Ighaathat Al 
Lahfaan 1/642-643 

38 Ibn Hazm has an entire chapter dedicated to this issue. See Al Ihkaam Fi Usul Al Ahkaam 8/76-133 
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And if Allah mentions a specific reason regarding why a certain Hukm has come about, 
then that reason is restricted to that specific case and for that specific ruling. 


So, in the example we gave, the view of Ibn Hazm would be that yes, the Prophet forbade 
slaughtering with teeth. But that it is and only teeth are the bones forbidden for one to 
slaughter with since that is what the Prophet mentioned solely. And the Legislator does 
not legislate a Hukm for a benefit or reason that we could use to apply elsewhere. 


Al Shatibi attributed this view of the Dhahiriyyah to Fakhr Al Razi?°. 


However, he is wrong as Al Razi does not deny that the legislation of Ahkam Al 
Shar’iyyah are based upon Masalih and Mafasid*°. 


What Al Razi denies is that these Masalih and Mafasid return back to the Creator but 
that it is solely for the creation. 


And this is essentially the Khilaf between the Ahl ‘l-Sunnah and the Ash’ariyyah on the 
issue of Al Hikmah Wal Ta’leel. 


We can divide Maslaha in terms of acknowledgement into three types: 
1. Maslaha Mu’tabarah: Maslaha acknowledged by the Shari’ah 
Note that a Maslaha Mu’tabarah can be derived in three ways: 


a. Froma text itself. E.g., the maslaha for the prohibition of alcohol is for the 
preservation of one’s mind is established textually in the known verses. 


b. From Qiyas upon a type which does have a text. E.g., the maslaha in 
seeking from the thief the value of what he stole (in the case that what he 
stole is no longer present) is to preserve the wealth of the public and to 
repel the harm of taking other people’s wealth. This maslaha is found in 
the issue of forcing the one who usurps wealth to pay back its value if the 
wealth is no longer present as per the consensus. The thief and the 
usurper share an effective cause (‘illah) which is their transgression so 
we will apply Qiyas here. 


c. From its genus when there is no text validating or invalidating it (i.e., 
Maslaha Mursalah). For example, the companions increasing of the 
number of flogging for alcohol consumption from 40 to 80 on the 
possibility that this drunkard will fall into qathf (accuse chaste folk of 
adultery) who has a punishment of 80 floggings*!. 





39 A] Muwaafaqaat 2/9-11 

40 See the comments in the footnotes to Al Muwaafaqaat 2/9-11 for this point. 

41 This is a principle known as Ais! alés a sii Ailacll and we Shafi’iyyah apply this on the issue of sleep 
breaking the Wudhu as whilst the reality is that sleeping, in and of itself, does not break the Wudhu (since 
the Prophets sleep and their Wudhu does not break), there is the possibility a person falls into an actual 
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2. 


Maslaha Mulghaat: Maslaha rejected by the Shari’ah. Alcohol has some benefits 
(one can make money from it etc.) but they are rejected since it contradicts and 
goes against a textual evidence which cannot accept Ta’weel or a foundation 
from the foundations of the Shari'ah. 


For example, Abdurrahman Al Dakhil, the Eagle of Quraysh, and ruler of Al 
Andalus, had sexual intercourse with his slave-girl during the Ramadan fast. He 
gathered the jurists and asked them for the expiation obligated upon him for this 
act. 


Yahya b. Yahya Al Laythi, student of Malik, said you must fast two months (i.e., 60 
days) 


When the gathering ended, the other jurists said that you went against a clear 
text*2 


Yahya said to them that the wisdom behind the legislation of the expiations 
(kaffaaraat) is to prevent and keep one away from falling into sin. 


This person is a king. He has hundreds of slaves and if we say to him just free a 
slave, he can do it so easily and still have hundreds left and not feel the weight of 
the major sin he committed. 


But this ruling of fasting 2 months (60 days) is something that will make him feel 
the enormity of what he has done. Thus, I took this maslaha into account in my 
judgement. 


As wise and good as this may sound, this maslaha is mulghaat because it goes 
against a clear-cut text and the consensus 


Maslaha Mursalah: Maslaha neither acknowledged nor rejected by the Shari’ah 
but is in accordance with the foundations of the Shari’ah i.e., there is a maslaha in 
doing X that it will preserve the deen or life etc. but there is nothing specific in 
the Shari’ah mentioning the ruling on doing X 


And from the angle of how strong or necessary a Maslaha is, it is of three types: 


a. 


Maslaha Dharuriyyah: Essential public interest i.e., without it there will be 
destruction in this world and punishment in the hereafter 


Maslaha Haajiyyah: Needed public interest i.e., one can live without it on this 
world but it would not be a good life and there will be difficulty and struggle 


Maslaha Tahseeniyyah: Refining public interest i.e., having it would make life 
better but being without it would not affect life in a negative way 





nullifier of Wudhu whilst asleep (e.g., breaking wind, touching private organ etc.), hence it is said that to 
pray, you must make Wudhu. 
42 Sahih Al Bukhari 1936 
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And from the angle of how generic a Maslaha is, it is of three types: 


a. Maslaha ‘Aammah: A general public interest i.e., the interest is for the entire 
Ummah. For example, killing the one who calls to innovation if there is no other 
solution is something that is of public interest to the Ummah as a whole as this 
act will preserve their Deen from that caller to innovation 


b. Maslaha Aghlabiyyah: A public interest for the majority i.e., the interest is for the 
majority of the Ummah but not all. This includes Maslaha pertaining to marriage 
or financial transactions etc. that are of interest to the majority of the Ummah 
but not to the entire Ummah. For example, placing liability upon those who work 
with their hands (plumbers, builders etc.) and break something is of public 
interest to the majority of the Ummah who engage in business dealings and hire 
people to do jobs for them so as to preserve their property. 


c. Maslaha Khaassah: A specific public interest i.e., the interest is for an individual 
or a number of individuals but is not generalisable. For example, annulling a 
marriage between a woman and her husband who has been missing is of specific 
interest to this woman so as to preserve her honour (e.g., she fears falling into 
zina and can’t wait for the husband to be found etc.) 


From the angle of the expected result of the application of a Maslaha, it is of two types: 


a. Maslaha Muhaqqaqah: The Maslaha will certainly occur if the Hukm is applied 

b. Maslaha Thanniyyah: The Maslaha will probably or perhaps occur if the Hukm is 
applied. 

c. Maslaha Wahmiyyah: The Maslaha will not occur if the Hukm is applied, and you 
are deluded into thinking that it will occur. 


Sometimes, a Maslaha might be delayed without a Mafsada occurring and sometimes it 
cannot be delayed without a Mafsada occurring. An example of this is the famous Hadith 
of Jurayj and his mother*? where he was faced with continuing the sunnah prayer or 
answering his mother’s call (which is obligatory). He could have answered his mother’s 
call and delayed the Sunnah prayer and then carry on after he answered her call. 
However, he carried on with something he could have delayed (the completion of the 
Sunnah prayer) for something he could not have delayed (answering his mother’s call) 
The benefits of knowing these types and categorisations will become apparent when 
you come across multiple Masalih that oppose one another such that you can only apply 
one. In this case, you apply the stronger Maslaha. For example, if there is a Maslaha 
Dharuuriyyah and a Maslaha Haajiyyah, the former is given precedence. 


Or if you have multiple Mafasid that oppose one another such that you can only repel 
one. In this case, you apply the lesser Mafsada. For example, if there is a Mafsada 
Wahmiyyah and a Mafsada Thanniyyah, the latter is given precedence. 





43 Sahih Al Bukhari 1206 
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To have two Maslaha or to Mafsada that are equal in everything (e.g., both are 
Mu’tabarah, Dharuuriyyah, ‘Aammah, Muhaqqaqah) is impossible. 


Differences may occur over individual occurrences and weighing up which Maslaha is 
superior. 


For example, when the Prophet advised that Madinah should give up a third of its dates 
in return for the Ghatafan tribe to withdraw from the siege of Madinah hence securing 
protection for the lives of the Muslims. Here, the Maslaha the Prophet observed was 
protection of lives. 


However, the Ansar said that what should be done instead here is not to give up a single 
date so as to maintain the might and honour of the Muslims because during Jahiliyyah, 
they used to fight Ghatafan and never would they give up anything or go through such 
ignominy. So why should they do this so now when they have been honoured with 
Islam? 


So, here we have two potential Maslaha and difference occurred as to which one should 
be given precedence: 


a. Give the dates to secure protection of lives and for part of the enemy to withdraw 
b. Not to give the dates to maintain the might, honour, and reputation of the 
Muslims 


However, the Prophet chose the latter and agreed with the Ansar and eventually they 
were victorious*4 


Another principle to take note of is that repelling harm is given precedence to obtaining 
benefit*. 


However, this principle can log heads with the principle of “Generally, fulfilling those 
obligated matters is greater than generally avoiding those prohibited matters”46 


For example, Adam was prohibited from going close to the fruits of a tree whilst Iblees 
was commanded to prostrate to Adam. 


Iblees became a Kafir for not fulfilling this command. Whereas Adam fell into a 
prohibition and remained a Muslim. 


So, if we have a situation where I must either fall into a prohibition or leave off a 
command, some scholars put into place the application of the principle of “repelling 
harm is given precedence to obtaining benefit” whereas other put into place here the 
application of the principle of “generally, fulfilling those obligated matters is greater 
than generally avoiding those prohibited matters”*’ 





44 Musannaf Abdurrazzaaq 10581 
45 allali Gila cle adia aulidll ¢ ja 


46 dic squall Al yi Guia (ye abe] dy _) yalall Jad Gaia 
47 Ibn Taymiyyah defended this latter principle using 20+ arguments. See Majmu’ Al Fatawa 20/86-158 
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One should also note that the principle of “repelling harm is given precedence to 
obtaining benefit”, whilst general, is not applied in every case as Ibn Daqiq Al Eed 
mentioned*® 


There are five conditions needed before you can actually consider something to be a 
Maslaha: 


Must not go against a Qur’anic verse 

Must not go against an authentic Hadith 

Must not go against the consensus 

Must not go against a subsidiary Qiyas stronger than it 
Must not go against a Maslaha stronger than it 


chose 


The Third Maxim : Hardship entails Ease 


This is a Qa’idah Fiqhiyyah. Ya’qub Baa-Hossein Abdul-Wahhaab, who recently passed 


away, has authored an entire work on this maxim titled inhi 4) hi Aul 9 jut) Glad iiil 


There are secondary Qawaa’id Fighiyyah which fall out from this maxim. They include: 


1. Necessities legalise prohibitions (5 shal ami Ol 5 wall) 
2. A necessity is measured by its extent (2% JA 3) 5 all) 
3. A general need is given the ruling of a necessity (8) sal! ä jie J jä Aled! åalall) 


However, this maxim (pi!) ~ 4a4ul!) is not kept at its general i.e., there is 
specification. 


The hardship is divided into two*?: 


1. A hardship that is directly attached to the act of worship itself and cannot be 
separated. This one is not overlooked or dropped or lessened and you have to 
come with the worship even with that hardship. This is because the act of 
worship was obliged even with this hardship considered. 


For example, fasting Ramadan in the West for 18-20 hours in the summer 
months is part of the fast and cannot be separated. So, you must come with it if 
you meet the conditions that obligate fasting. 


2. A hardship that is not directly attached to the act of worship itself. And it is of 
three types: 


a. A minor hardship which a person can still perform the act of worship 
without a problem. No ease is applied in this case. 


For example, you have a small toothache whilst fasting. You don’t break 
your fast because of that minor toothache claiming this Qa’idah as this 





48 Sharh Al Ilmaam Bi Ahaadith Al Ahkaam 1/522 
49 See Qawaa’id Al Ahkaam Fi Masalih Al Anaam 2/9-22 
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Qa’idah does not apply here. 


b. A major hardship which a person cannot perform the act of worship 
without a problem. The maxim applies here. 


A person has severe headache, and they cannot bear the fast. They break 
the fast. 


c. A level in between the previous two. This is where the khilaf tends to lie 
as to whether or not this maxim can apply as some might take a specific 
scenario and say it is a minor hardship but to someone else it’s a major 
hardship etc. 


The Fourth Maxim : No obligation with incapacity and no prohibition 
with necessity 


This is a Qa’idah Fighiyyah and is rooted from the previous maxim and can be summed 
up with “Necessities legalise prohibitions (5 sba qui Gl) 5 wall)” 


For something to be obligatory upon you, you must be able (i.e., have the qudrah) to 
fulfil the pre-conditions (shurut) and pillars (Arkaan). 


If not, then that something will not be obligatory upon you. 


Evidence for this includes the verse°?: 


palate sl Le Ái | gaits 
“So be mindful of I to the best of your ability,” 


Likewise, there being no prohibition in cases of necessity is established in the verse®!: 
aj a ESI k Y KE e Le I La 585 


“when He has already explained to you what He has forbidden to you—except when 
compelled by necessity” 

Do note that this principle of “no prohibition in cases of necessity” is restricted by 
another principle termed “harm is to be uplifted (J!5: 2+)” which is further restricted 
by the principle “harm is not to be uplifted with harm (02t Jdi Y Jah”. 


You cannot, in the performance of this prohibition during this necessity, cause harm 
upon someone else that is equal or worse than the prohibition you are doing. 


However, note that there are two exceptions to the maxim of “no obligation with 
incapacity” 





50 Surah Al Taghabun 64:16 
51 Surah Al An’aam 6:119 
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1. The rights of Humanity e.g., if you’re in debt that debt doesn’t drop with 
incapacity. It remains upon your neck until you are able to pay it off 

2. The rights of Allah that are wealth based e.g., the Zakat that a person delays until 
he becomes incapacitated and can no longer pay it. This Zakat becomes a debt on 
his neck 


The Fifth Maxim : A necessity is measured by its extent 


This is a Qa’idah Fiqhiyyah and is rooted from the third maxim that hardship entails 
ease. 


Necessity is measured by its extent. So, you perform the prohibition enforced by the 
necessity to the extent that this necessity is present. If the necessity ends, one must 
abstain from the prohibited action. 


For example, your sister wants to marry a man that you know has X,Y,Z faults but it is 
haram to state these faults of your brother to somebody else behind their backs. But this 
is a case of necessity. 


Now, do you expand and go into details about this brother’s faults, or do you just 
restrict yourself to mentioning what is sufficient to achieve the goal of not getting your 
sister to marry him and once this objective is achieved, you stop and not speak of his 
faults? 


The answer is the latter. 
The Sixth Maxim : Certainty is not removed by doubt 


This is an agreed upon”? Qa’idah Fighiyyah and is based upon the famous Hadiths of 
Abu Hurayra and Adi b. Hatim in Bukhari®?: 


“One should not leave his prayer unless he hears sound or smells something” 
SG CBT Bly J Ga adh aK Lagi" JE ny ale al ro geil Ets J6 es yy Ge ié 
Jy AK fe Coe Lb BENE" JB BT UB as Jol Kgl EIB." ae fe Kasi Eb «Be 
"SBT AR Je pc 


“Narrated Adi b. Hatim: I asked the Prophet (about the hunting dogs) and he replied, “If 
you let loose (with I’s name) your tamed dog after a game and it hunts it, you may eat it, 
but if the dog eats of (that game) then do not eat it because the dog has hunted it for 
itself.” I further said, “Sometimes I send my dog for hunting and find another dog with it. 





52 A] Qaraafi mentioned this in al Furoog 1/111 
53 Sahih Al Bukhari 177 & 175 
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He said, “Do not eat the game for you have mentioned I’s name only on sending your dog 
and not the other dog.”” 


From this Qa’idah, there come about a few other Qawaa’id*?: 
1. The base (Asl) is that things remain upon what they are upon (le US L el Jed! 
KL) 
2. The Aslis that things are permissible/pure until otherwise LY! ole Y! 4 de!) 
3. Someone is upon the state they are known for until an evidence shows otherwise 
(ASD: Anal) a gh in dae gà et ae Os) 


It is very important to note that there is nothing in the Shari’ah that is doubtful, or one 
can have doubt in unrestrictedly. 


Rather, the doubt is a disease that is exposed onto the accountable human beings as a 
result of his ignorance or lack of concentration etc. 
Something that is to X doubtful is certain to Y and so on. 





54 We can attach here four points: 


1) There is consensus that the Asl with respect to the private parts (i.e., sexual intercourse) is 
tahreem for a person to touch until otherwise (i.e., through a valid marital contract or it is what 
your right hand possesses) as is evidenced by the verse in Surah Al Mu’minoon 23:5-7. 


Likewise, regarding meat, it is Haram for a person to consume until shown otherwise (i.e., that it 
is Halal to consume) as has come in the famous Prophetic sermon in the farewell Hajj (Sahih Al 
Bukhari 6043). 


The khilaf some mention with respect to this point is only regarding the animals when alive and 
whether the Asl is that they are permissible or not. As Shafi’iyyah, any animal that is seen as 
pleasant to consume by the Arabs is Halal for consumption and any animal that is not seen as 
pleasant to consume by the Arabs is not. But when it comes to meat, the Asl is that it is Haram 
until shown otherwise (i.e., the Islamically sanctioned slaughtering or hunting meat of those 
animals we’re allowed to consume) and this is agreed upon. 


2) As for human life and wealth, they are only Haram for those who are Ma’soom (i.e., protected and 
this refers to the Muslim and the Mua’ahad) 


3) The Asl with respect to Glale (customary acts which a person does without intending to get closer 
to Allah) is that it is permissible for a person to do or leave until an evidence comes prohibiting 
this action. The evidence relied upon is the verse in Surah Al Baqarah 2:29. 


However, this Qa’idah is only applied by the Mujtahideen as they are the ones who can figure out 
if there is an evidence that has come which prohibits this act that was initially customary. 


This is because this Qa’idah rests upon presumption of continuity (Istishaab) after the research is 
completed into whether there is an evidence that transfers us from the Asl of the act being 
permissible. Achieving Thann and not Qat’ is sufficient in this research by the Mujtahid. 


The layman non-Mujtahid is required to seek clarification from the Mujtahid on anything he 
seeks to do as per the verse in Surah Al Nahl 16:43 as there is consensus that a person cannot do 
anything until he knows the ruling of what he is doing; either by ijtihad or taqleed 


4) The Asl with respect to 4e (acts of worship) is Tahreem until an evidence comes permitting it. 


This is agreed upon. The evidence for this includes verses in Surah Al Shuuraa 42:13 and 42:21 
amongst many other Hadith on the dangers of innovation etc. 
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It returns back to one’s level in knowledge, research and understanding. 
The doubt that can occur to a person will happen from one of two angles*: 
1. A contradiction between two pieces of information that the person has access to. 


For example, a woman between 50-60. Is the blood that comes from her considered 
Haydh (menses) or Istihaadhah (irregular/abnormal vaginal bleeding)? 


The Asl is that the blood from a woman is menses but the norm for women at that age is 
that they don’t get menses (they are usually menopausal) 


So, a person may doubt what ruling to give this blood based on these two pieces of 
information at his disposal. 


2. Ignorance of the reasons behind a ruling or the reasons are hidden to a person. 


If this happens, you return the ruling back to what it was before the doubt/ignorance of 
the reason. 


You doubt the reason cited for X being a Kafir. You return the ruling back to what it was 
before this doubt. If he was a Muslim before the doubt, X is a Muslim. If he was a Kafir 
before the doubt, X is a Kafir. 


Yaqeen = certainty or knowledge of something that is in accordance with the reality 
which cannot accept doubt, error, interpretation, or falsehood. 


If that is the case, how can one say that doubt can come upon certainty and that if this 
happens, we are to stick to what we're certain of when there is a principle that states “if 
doubt is found, certainty is gone (Cau!) Gad Jada) ahi hN” 

The answer to this is that when we say Yaqeen in this maxim, the intent is not as what 


was defined but that Yaqeen = the Thann (presumption) that is considered valid by the 
Shari’ah®© 


Thus, what is intended here is that if there is a ruling established by an evidence, you 
are not to move away from that initial ruling unless there is an equally strong or 
stronger evidence to force you away from that initial ruling. 


The Seventh Maxim : The means take the ruling of the ends 


This is a Qa’idah Fiqhiyyah and is referred to in Arabic as: 


soill K Ug slog 





55 Refer to Ibn Qayyim’s Badaa’i Al Fawaa’id 3/1276-1283 for more information on this point 
56 Refer to Al Juwayni’s Nihayat Al Matlab 14/242-243 and Al Abyaari in his Al Tahqeeq Wal Bayaan Fi 
Sharh Al Burhan Fi Usul Al Fiqh 4/90 
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By Wasaa’il (i.e., the paths that guide one to the goal/objective) what is intended are 
those means that don’t have a separate/stand-alone ruling mentioned by the Shari’ah. 


This is of three types when looked at with respect to the Maqsad intended: 


1) Wasaa’il that undoubtedly lead to the Maqsad intended. These undoubtedly take 
the ruling of the Maqsad. If the Maqsad is allowed, the Waseelah is allowed. If the 
Maqsad is Haram, the Waseelah is also Haram. 


2) Wasaa’il that rarely lead to the Maqsad intended. These do not take the ruling of 
the Maqsad. For example, can I grow grapes as by growing grapes, there is a 
slight chance it could be used for the purpose of making wine? The answer is yes 
since this Waseelah rarely leads to that Maqsad and so it is not given the same 
ruling as the Maqsad mentioned. 


3) Wasaa’il that usually lead to the Maqsad intended. This is given the same ruling 
as its Maqsad according to the vast majority of scholars. 


As for Zawaa’id (or Tawaabi’) they are a type that falls under Wasaa’il and we 
Shafi’iyyah call it Wasaa’il Al Wasaa’il. 


A classic example for this would be in the chapter of purification, its Maqasid are four: 
Wudhu, Ghusl, Tayammum, and removal of impurities whilst its Wasaa’il are four: 
Water, Earth, the tool used in tanning and the stone for Istinja. As for the Wasaa’il al 
Wasaa’il, they are two: the utensil used and ijtihad. 


Another example is that Da’wah (which is essentially of two types: Jihad with the tongue 
and Jihad with the sword) is a Waseelah with guidance being the Maqsad 


Maqaasid, as mentioned before, refers to the goals/purpose/objectives behind the 
committing of an act. 


This Qa’idah is important when it comes to issues like Sadd Al Tharaa’i’ which the 


Malikiyyah and Hanabilah are very strong in. 


The Eighth Maxim : One is not accountable for Error, Forgetfulness, 
and Coercion 


Error (khata’) refers to that which opposes correctness (sawaab, hence why the ism al 
faa’il khaati’ is used, and it is something done deliberately as has come in the verse” 


Seed IgE WPS sig Gaby GIB GI "bss lee pal OSS 9568 Sle thats 


“And ‘it so happened that’ Pharaoh’s people picked him up, only to become their enemy 
and source of grief. Surely Pharaoh, Haman, and their soldiers were sinful.” 





57 Surah Al Qasas 28:8 
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However, khata’ can also be used, and this is what is intended in this maxim, to refer to 
someone falling into a mistake or error without intent to do that. Hence, why the ism 
faa’il for this individual will be mukhti’ 


Ikraah (coercion) refers to the compelling of an individual to act in an involuntary 
manner. 


It is of two types: 


1. Acoercion that totally eliminates one’s choice. This is known as Ikraah Mulji’ 
(ab olS!) according to the majority of jurists. In this case, the person is not 
accountable by consensus as having choice is a condition from the conditions of 
Takleef. 


2. A coercion that does not totally eliminate choice, but you are being coerced into 
doing something you don’t like. For example, you are threatened with death if 
you don’t kill another person. This is known as Ikrah ghayr Mulji’ (<2 5 ol SI) 
and there are conditions needed for one (who is still considered mukallaf 
according to the majority with the Mu’tazilah deeming him ghayr mukallaf) to be 
given the dispensation. These conditions include: 


a. The person coercing must have the power to coerce you 

b. You must feel that he is serious in going through with his threat if you 
don’t do what he says 

c. You must be unable to uplift from yourself this coercion 

d. The threat must be imminent 


Nisyaan (forgetfulness) refers to the forgetting of what somebody had previous 
knowledge of. 


Regarding forgetfulness, one must differentiate between the rights of Allah and the 
rights of mankind. 


Forgetfulness does not drop or overlook the rights of mankind in terms of being liable 
etc. It does however drop any sin or disobedience that may have resulted during the 
violation of the rights of mankind. 

Regarding the rights of Allah, if it is a command then forgetfulness does not drop or 
overlook that command although one is not sinful or disobedient for missing the 
command due to forgetfulness. The famous example of this is in prayer. If a person 
forgets to pray, they must pray it when they remember it. 


If itis a prohibition, then forgetfulness drops and overlooks the prohibition one fell into 
as a result of forgetfulness and also the sin or disobedience that may have resulted 
during the violation of this prohibition. The famous example of this is if a person eats or 
drinks forgetfully whilst fasting. 
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Whether it is coercion, forgetfulness, or error, if there is destruction, injury, annihilation 
(itlaaf), there must be liability/compensation and the right of the person who has 
undergone that itlaaf be fulfilled. 


That right does not drop ever. Sometimes, it will be the one coercing who has to pay the 
compensation or the one being coerced, the one who forgot or erred accidentally. 


Laghw Al Yameen (the oaths that run on the tongue of the Muslim without intending an 
oath) is given the same ruling as doing something forgetfully or by accidental error. 


The Ninth Maxim : Things permitted as a subordinate but not when 
independent 


This is an agreed upon Qa’idah generally. 
There are things that when they stand-alone carry a specific ruling or no ruling at all. 
But when connected to something else, its ruling changes and it follows the ruling of 


that which it is following or subordinate to. 


The evidence for this Qa’idah includes the verse*® 
ena go, z g 
Jei Ge W Dal é ol 5) 
“Or male attendants with no desire” 


Likewise, with the speech of Allah to the Prophet, since he was the one was spoken to, 
the Ummah follow him and so that speech also attaches on them by that link. 


For example, you cannot sell a pregnant she-camel without selling what’s in her womb 
with her. Thus, what’s in the womb has taken the ruling of the pregnant she-camel as it 
is subordinate to her. 
Another example, if you slaughter a pregnant she-camel, you can eat the meat of the 
camel in her womb with no need to slaughter it as it is subordinate to the pregnant she- 
camel and so it takes the same ruling as her. 

The Tenth Maxim : Customary practises are legislative 


This is a Qa’idah Fiqhiyyah that is agreed upon and expressed in Arabic as 4S satel! 


Its evidence includes the verse°?: 


Sajal aail 





58 Surah Al Nur 24:31 
59 Surah al Nisaa’ 4:19 
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“And live with them in kindness” 


‘Urf (customs) refers to tradition or what people have incorporated into their lives, as 
minds approve of it and human nature welcomes it. 


The ‘Urf can be divided into two types when looked at from the angle of acceptance: 


1. That which is accepted by the Shari’ah 
2. That which is rejected by the Shari’ah 


It can also be divided into two types when looked at from the angle of generality: 


1. General customs (‘Urf Aamm) which includes the things that the majority of 
people are accustomed to 
2. Private customs (‘Urf Khaass) which only some people are accustomed to. 


‘Aadah (habit) is more specific than ‘Urf and applies to persons as opposed to the ‘Urf 
which applies in a more generic sense. 


‘Aadah refers to what is established within oneself of a repeated action that sound 
nature finds acceptable. 


To apply this Qa’idah, four conditions are required: 


1. The ‘Urf must be consistently generic and applied across the society. That which 
is exceptional/rare or not generic is not given consideration 


2. The ‘Urf must not go against the Shari’ah. 


3. The ‘Urf must have been present already. For example, if someone back in the 
Prophetic Era said give 20 dinar, we don’t define dinar based upon what’s 
customarily known today to be dinar (Kuwaiti currency for e.g.,) but it is to be 
defined based on what was customarily known to be Dinar then (i.e., gold) 


4. There must not be something explicit which negates or goes against the ‘Urf. This 
is because, in this scenario, what’s considered is the explicit matter and not the 
‘Urf. 


For example, you say to someone in Britain “give person X 1000 pounds”, the ‘Urf 
in Britain is that pounds = British currency and so the meaning will be to give 
him 1000 GBP. 


But if I am in Egypt and I say, “give person X 1000 pounds”, does this mean give 
1000 GBP? No, because the ‘Urf in Egypt is that pounds = Egyptian currency and 
so the meaning will be to give person X 1000 Egyptian Pounds. 


But if I am in Egypt and I say “give person X 1000 GBP”, I am explicit in 
commanding that person X be given 1000 British pounds and the ‘Urf of pounds 
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in that land (which was Egyptian pounds) is not taken into account due to the 
explicit nature of the command given. 


‘Urf can be applied in many places including: 
1. It can be used in the explanation of Shar’i terminology if: 
a. there is no explanation or definition or specification for it already set by 
the Shari’ah . For example, Salah is a Shar’i term and has already been 


defined by the Shari’ah so we do not need ‘Urf to understand it. 


b. there is no explanation or definition or specification for it already set by 
the Arabic language. 


An example where this applies is regarding the Shar’i term “s=” (safar). 
This is a term which has a number of rulings attached to it as is known in Fiqh. 
But how do we define safar? 


We look into the Shari’ah and there is nothing (authentic) which explicitly 
defines what safar is 


Let’s then look into the dictionaries and the language of the Arabs and again, 
there is nothing explicit that defines or explains what actually constitutes a 
person to be considered a musafir (i.e., a traveller) 


In this case, we return back to the customs of the people and what they deem to 
be a safar and what constitutes a person to be considered a musafir. 


A person going from Southall to Brixton is not considered a musafir according to 
the customs of those who live in London. 


However, a person going from London to Edinburgh is considered a musafir 
according to the customs of those who live in London and Edinburgh. 


2. Itcan be used in the explanation of ambiguous terms that people use with 
another meaning based on customs. 


This means you have to factor in geography, type of people etc. when 
determining the sound explanation of the ambiguous term used. 


For example, in Somalia they say X has no Iman when describing his lack of 
generosity. It doesn’t mean he is a Kafir with no Iman. 


For example, when we say meat, the custom is that what’s being referred to is 
cattle. So, if someone says Wallahi I am not eating meat today, then he eats 
chicken, he has not broken his oath since the custom is that when a person says 
meat, he means cattle (camel, cow, sheep, goat) not anything else. 
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The Eleventh Maxim : Hastening what’s forbidden before its time 
leads to being deprived 


This Qa’idah is differed upon between the Shafi’iyyah and the Hanabilah with the former 
not applying it (or mentioning that the number of subsidiary issues that do not apply to 
this Qa’idah are more than what does) and the latter applying it and holding onto it 
strongly. 


It is expressed in Arabic as tl ja: Ci se lg Jä Uå Jaial ca meaning that if someone 
hastens to bring about to him before he has the right to it [meaning it was haram for 
him at the time he decided to bring it for himself in a non-shar’i manner] will be 
punished by having it deprived from him [when it would have become halal for him to 
take]. 

The classic example is the case of someone who kills his father to get his inheritance. 


Whilst his father was alive, he cannot inherit. So, he decides to kill his father to hasten 
the inheritance. This individual is banned from inheriting his father’s wealth. 


The Twelfth Maxim : If a prohibition is committed within an action or 
its conditions; the action is corrupted and deficient 


This is a Qa’idah Fiqhiyyah that is rooted from a Qa’idah Usuliyyah which states: 


sLual| (oo tl 


“Nahy necessitates Fasad” 


Fasad means that a contract, an act of worship or a different action does not produce the 
intended effects. 


The intended effect of a financial transaction is for me to get the money and for you to 
get the product. 


If this transaction is ruled to be Fasid, these intended effects will not happen. 
Nahy enters three types: 


1. Acts that are prohibited in and of itself. Performance of this action is Fasid in and 
of itself. 


For example, the prohibition of Zina or the sale of alcohol. The act itself is Haram 
and so whatever intended effect from that action is also deemed Fasid. If a child 
comes from Zina, he will not take the lineage of the biological father. 


2. Acts that are prohibited because of a condition or a description in that action. 


There is khilaf on this one as to whether it constitutes Fasad and perhaps what is 
stronger is that it does constitute/necessitate Fasad. 
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For example, the performance of Sunnah prayers that have no reason attached to 
it or before it or simultaneously with-it during times of prohibition (e.g., after 
praying fajr or at sunrise until it reaches the height of a spear etc.). Most say this 
Salah that was performed is Fasid although some argue it is not. 


3. The prohibition is regarding a description without mention of an act itself. 


For example, the prohibition of wearing silk for men. A man prays wearing silk 
clothes. The prohibition is connected to his wearing of the silk, and it is not 
related to the Salah except that a person performed the prayer whilst wearing 
that silk clothing. The Hanabilah will say that this person’s salah is invalid 
(Fasid) whilst the Shafi’iyyah and the others say the Salah is valid, but he is sinful 
for the prohibited act he did. 


Some, including many Maalikiyyah, have mentioned that if you have a Nahy (a 
prohibition) and it is connected to matters pertaining to Ahkaam Shar’iyyah, the basic 
premise is that performance of that Nahy necessitates Fasad as the Asl is that Nahy 
shows Tahreem. However, if it is connected to matters pertaining to Al Aadaab Al 
Shar’iyyah and Akhlaagq, the basic premise is that performance of that Nahy does not 
necessitate Fasad as the Asl is that the Nahy here shows Karaahah not Tahreem. 


The reality is that this, as a rule, is not sound. Because there is no clear precept or canon 
that separates Ahkaam Shar’iyyah from Aadaab Shar’iyyah for this rule to be applied. 


The Thirteenth Maxim : Harming an aggressor in an attempt to repel 
him does not result in liability 
This is a Qa’idah Fiqhiyyah regarding the issue known as hall a4 which refers to the 
idea of repelling someone who aims to attack oneself or one’s family or property, or 


who enters one’s home without permission. 


we apply the point of repelling by using methods that are appropriate to the situation 
without going overboard or escalation unless there is a need. 


However, it is not a necessary condition to always apply the softer/easier option instead 
of the harsher/stronger option in this scenario as Ibn Taymiyyah highlighted® 


The evidence for this Qa’idah include the verse®! : 
af lie ah SGN Bs ae a5 GS shits alll gyal Gal Le uc la 


The cause is only against the ones who wrong the people and tyrannize upon the earth 
without right. Those will have a painful punishment. 





60 See Al Fatawa Al Kubra 3/105-106 
61 Surah al Shuuraa 42:42 
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And also, the Hadith®: 


ediy 5 ya SE; Sl nat oF SIE Ue G3) G lgj Cae JB dsl hs iai le GST Ble 


Jad os Kiei Soh Se" JE Lay ade abl eo cell UJ Lad cbs Cabs ad fs i E 
"ev 


A man bit another man's hand, and the latter pulled his hand out of his mouth by force, 

causing two of his incisors (teeth) to fall out. They submitted their case to the Prophet, 

who said, "One of you bit his brother as a male camel bites. (Go away), there is no Diya 
(Blood-money) for you." 


Qawaa’id Lughawiyyah Usuliyyah: 


The definite article shows comprehensive generality 
This (and the next few Qawaa’id) are all Lughawiyyah and studied in Usul Al Figh. 


If a definite article J! enters upon a plural (be it broken or sound) or a singular/common 
noun, it shows comprehensive generality. 
The types of J! that enter upon nouns are of three types: 


1. Zaa’idah i.e., it enters upon proper nouns like S~ or otl etc. This is not what 
is intended when we say J! shows comprehensive generality 


2. ‘Ahdiyyah i.e., it enters upon what is already known to you and known to your 
listeners or readers. This also is not intended when we say J! shows 
comprehensive generality 


3. Al Jinsiyyah Al Istighraaqiyyah i.e., it enters upon a genus. This is what is 
intended when we say J! shows comprehensive generality when it enters upon a 


plural (be it broken or sound) or singular/common noun. 


The author gave the example of ale!) which is not correct as the J! here is ‘ahdiyyah and 
not jinsiyyah or istighraaqiyyah. 


As for the claim that that it is the J) which shows the comprehensive and complete 
nature of Allah’s knowledge, this is also wrong. 


Rather, it is the structure of the noun ae being upon the form of Jå which shows the 
comprehensive nature of Allah’s knowledge. 


A correct example would be like the word ġol in the verse®:: 





62 Sahih al Bukhari 6892 
63 Surah al Ma’idah 5:38 
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kex lakal Bully 3 Lely 
As for male and female thieves, cut off their hands. 


Indefinite articles in the context of negation or prohibition show generality 


Terms in the indefinite form (be it a noun, verb® or infinitive) and occur in the context 
of negation or prohibition indicate generality. 


For example, the word 4l in the Shahadah is an indefinite word in the context of 
negation and so it is general i.e., there is no deity worthy of worship in truth except 
Allah. 


For example, the word |¢!! in the verse below® came in the context of a prohibition and 
so it is general: 


nue 55 da SIS) “spe Wel) alll we ida Ys 


And do not set up another god with Allah. I am truly sent by Him with a clear warning to 


» 


you. 


Similarly, an indefinite term that comes in the context of a condition also shows 
generality. 


For example, the verse below has the indefinite term «+! coming after ùl which is a 


conditional particle, thus we have an indefinite term in the context of a condition which 
shows generality: 


oila Ypa pack, AIS cals Gal E A GE Gass Ge Seb Deel OS All i Aol Sls 


And if anyone from the polytheists asks for your protection "O Prophet’, grant it to them 
so they may hear the Word of Allah, then escort them to a place of safety, for they area 
people who have no knowledge. 


Similarly, an indefinite term that comes in the context of an interrogative question that 
denotes rejection (i.e. al istifham al istinkaari) also shows generality. 


For example, the verse®’: 





64 This is because the verb will be returned to its indefinite Masdar (infinitive or verbal noun). For 
example, the verse “5 4 | t$ Y 5 ál | ai¢15 [Surah al Nisaa 4:36] contains the verb !s$ “in the context of a 
negation and so we can return the verb to its masdar to give the meaning of |“) Y which gives us an 
indefinite term in the context of a negation thus showing generality hence all types of shirk is prohibited, 
major or minor. 

65 Surah al Dhaariyaat 51:51 

66 Surah al Tawbah 9:6 

67 Surah Maryam 19:65 
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ts? A Ai a 
“Do you know of anyone equal to Him ‘in His attributes*?” 
The term = is an indefinite term in the context of an interrogative question that 


denotes rejection and so it shows generality i.e., there is nothing equal to Him in His 
attributes. 


Whoever and Whatever indicate generality 
The terms cand & when it occurs as a noun®® can show generality. 
They show generality when: 
1. They are conditional (Shartiyyah) 


2. They are relative (Mawsoolah) 
3. They are interrogative (Istifhaamiyyah) 


A singular noun when attributed to a definite noun shows generality 


There is a strong khilaf on this Qa’idah. Ahl Al Ra’y and some Shafi’iyyah accept this 
Qa’idah although some other Shafi’iyyah do not. 


The term Mufrad that is referred to in this Qa’idah is the single that opposes the dual 
and plural. 


Likewise, a Mufrad that is attributed to or possessed by an indefinite noun does not 
show generality by consensus. 


For example, if I say Ja» #4 the term #) is a Mufrad attributed to an indefinite noun 
J=) and so there is no generality here at all as the sentence merely means the car of a 


man. 


The Mufrad must be attributed to or possessed by a definite noun (Hyll e) ihal a pall) 
for it to show generality for those groups who accepted this as a sound principle. 


This Khilaf can be seen regarding whether one should only perform Tasbeeh with one 
hand or both. The Hadith says®?: 


osa (BAG, log Ade all Lo all Jag exh tit 


And I have seen the Messenger of Allah counting them with his hand 





68 The word 4 when it occurs a particle (be it 484 or 4:54 or 2.415 etc.) does not show generality and the 
author erred in his Sharh by bringing examples of cases where the term + is actually a particle and nota 
noun 

69 Jami’ Al Tirmidhi 3410 
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The term + in ois a Mufrad that is attributed to or possessed by (i.e., a Mudaaf) toa 
definite noun (the 3 person pronoun 3). Thus, based upon the principle, this shows 
generality and therefore we can perform Tasbeeh with both hands and not just the 
right. 


The Fourteenth Maxim : A ruling does not pass until all the conditions 
are fulfilled and the all the preventions are lifted 


This is a Qa’idah that you will seldom find in the classical works of Fiqh based on the 
Hanbali, Maliki or Shafi’i schools. 


This is a Qa’idah that is mostly found in the works of Ibn Taymiyyah, Ibn Qayyim and 
ibn Rajab (figures who Al Sa’di is influenced by) 


The textual evidence supports the meaning carried by this Qa’idah. 


Shart refers linguistically to a sign as Allah mentioned in the verse”®: 
Yet ‘some of' its signs have already come. 


Legally, a Shart is defined as a condition i.e., that which a ruling is attached to, such that 
if it does not exist, the ruling does not exist, but this does not mean that if the condition 
applies, the ruling applies. 


For example: Taharah is a condition for the validity of prayer. Praying without it 
renders that prayer invalid. But a person being in the state of Taharah does not 
necessitate the obligation of the prayer. 


The Shart is of four types: 


1. Shuroot Aqliyyah e.g., that being alive is a condition to have knowledge, power 
and will. 

2. Shuroot Shar’iyyah e.g., that Taharah is a condition for the validity of Prayer. 

3. Shuroot Aadiyyah e.g., climbing up ladders or stairs is a condition to reach the 
top floor of the house 

4. Shuroot Lughawiyyah e.g., the use of conditional nouns like “If you eat this, I will 
do that” 


A Mani’ refers to that which blocks the ruling whenever it exists. 
For example, a woman in the state of menses is blocked from praying the Salah. If she 


prays whilst in that state, her prayer is invalid. This is because she has a Mani’ which 
blocks her from praying. 





70 Surah Muhammad 47:18 
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The Mani’ is of two types: 


1. Mani’ which is related to the Hukm 
2. Mani’ which is related to the cause (sabab) of the Hukm 


Note an important principle that Al Zarkashi mentioned’! which states that: 
la dase GEILE 03,55 GF Le 
That which its presence is a condition (shart), its absence will be a preventer (mani’) 


This Qa’idah applies everywhere and is incredibly useful. 


For example, if someone brings you an evidence for a claim, it must be explicit (Nass) or 
apparent (Thaahir) for it to be an evidence for the claim. 


This means that if the evidence is not explicit or Thaahir, there’s a Mani’ that prevents 
the use of this evidence to back that claim. 


The Fifteenth Maxim : What you deserve is based on what you do 


This Qa’idah is expressed in Arabic as del Jä e | jal) meaning that the reward for an 
action is based on the amount and manner in which the action was done. 


Basically, you reap what you sow! 
This Qa’idah is applicable in the hereafter and also in this world. 


If you come with the Prayer the way Allah commanded you with, you will be rewarded 
in accordance with that effort in the next world. 


If you were hired to fulfil a task and you fulfil that task, you are deserving of the 
payment for that task being done. 


The evidence for this Qa’idah includes the verse”?: 
“agai (pal ipa gall CE 
O believers! Honour your obligations 


Also, the verse73: 





71 Al Manthur Fil Qawaa’id 3/146 
72 Surah Al Ma’idah 5:1 
73 Surah Al Rahmaan 55:60 
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Is there any reward for goodness except goodness? 


And the Hadith”: 
die GA 3h JS a gel (bel 
“Give the worker his wages before his sweat dries.” 


The Sixteenth Maxim : Everything emanating from an allowance, 
there’s no liability 


This Qa’idah is expressed in Arabic as oka (ay ee ill 5! 0!) meaning that whatever 
emanates from something that the Shari’ah permits or allows, one is not held liable if 
there is damage or something happens which usually requires liability. 


Permission or allowance, however, is of types: 
1. Permission from the Lawgiver. This further divides into three types: 


a. An allowance for a self-benefit in cases of necessity and there is a harmful 
effect that may result upon others because of this allowance. 


A starving person is given permission from the Lawgiver to consume from 
the wealth of others if there is a necessity (i-e., he will die if he does not 
consume from this wealth), and it is for his own self-benefit. However, he 
is attacked by something in the process of getting that wealth. For 
example, the one who owns the wealth, or an animal attacks him. 


In this case, any liability that may result from the defence against that 
attack will be waved. 


b. An allowance for a self-benefit in cases of necessity and there is no 
harmful effect that may result upon others because of this allowance. 


A starving person is given permission from the Lawgiver to eat from the 
crops or meat or wealth of others if there is a necessity (i.e., he will die if 
he does not eat this wealth) and it is for his own self-benefit and there is 
no harm afforded to anything else in this process. 


This permission/allowance does not wave the liability for the wealth of 
others that you consumed. So, you must return that wealth or its value 
back to its owner afterwards. 


c. Anallowance but for a benefit that is not related to the self but for the 
benefit of others with no harm coming from them. However, there will be 
a harmful effect that will result upon others because of this allowance. 





74 Sunan ibn Majah 2443 
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A famous example for this is the issue of Tatarrus75 
2. Permission from the Creation. 


Before being permitted by the person to do X, were you capable or qualified in 
doing it? 


If yes, you won't be held liable for any damages that may occur during the 
performance of the act you were given permission to do by the one giving that 
permission. 


If no, you will be held liable for any damages that may occur during the 
performance of the act you were given permission to do by the one giving that 
permission. 


For example, you come to a qualified brain surgeon who is permitted to practise 
brain surgery and he says you need brain surgery and you allow him to perform 
that brain surgery upon you. 


You then die as a result of that surgery as something went wrong. In this case, 
the brain surgeon is not held liable to pay damages or compensation based on 
this principle. 


But let’s say you go to an unqualified person who is not permitted to practise 
brain surgery and he fools you into thinking you need brain surgery, so you allow 
him to perform that brain surgery upon you. 


You then die as a result of that surgery as something went wrong. In this case, 
this unqualified person is held liable, and this principle is not applied. 





75 This is an issue concerning an exemption for the Islamic prohibition against shedding innocent Muslim 
blood in cases where a Muslim army is forced to kill other Muslims who are being used as shields by non- 
Muslim enemies. The common perception for this issue is as follows: 

The disbelieving army places their Muslim captives in positions that make it impossible for the Muslim 
army to reach the disbelievers and attack them whilst simultaneously keeping those Muslim captives safe 
from said attack. Although it is not just specific or limited to that. It also includes enemy usage of Muslim 
property, vehicles, buildings etc. as deterrent. 


The majority of scholars allow Tatarrus if there is a general necessity such as immediate fear of defeat if 
this attack is not employed or fear that there will be a general harm, like the disbelievers taking control of 
the Ummah’s lands, that will befall the Ummah. Refer to Al Mustasfaa p.175-176 for more details. 


Note that the reason this was allowed was not because of individual or self-benefits but for the general 
benefit that affects others and not oneself solely. 


The difference comes regarding the liability damages and whether that is binding upon those who engage 
in Tatarrus to compensate for this allowed action. 


Many of the Ahl Al Ra’y will employ this principle of skall 44; e ål jl sal and so they will not oblige any 


compensatory damage (i.e., Diyah or Kaffaarah) as a result of anything harmed by the attack. See Badaa’i’ 
Al Sanaa’i’ 7/101, Fath Al Qadeer Sharh Al Hidaayah 5/447-448. 
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The Seventeenth Maxim : Do a part of the obligation if you cannot do 
all 


This Qa’idah is linked to a previously mentioned principle expressed in Arabic as: 


agehh Ling Y jg 


Note that the author’s word . does not mean if one finds it difficult but if one is unable 
or cannot do (i.e., j>) 


What can be dropped due to this 5=< is of three types: 


1. Parts of an action whereby having j> in them does not affect the rest of the 
action i.e., you must still come with the rest of the action and so the Qa’idah 
applies here. This is because the action is seen as being divisible into parts. 


For example, the action of Salah. If you can’t stand for the Fatihah, that does not 
mean the entire Salah drops. Rather, you do the rest of the obligations and are 
forgiven from standing for the Fatihah and instead you can sit or lie down etc. as 
is well known. 


2. Parts of an action whereby having j> in them affects the rest of the action i.e., 
you don’t have to come with the rest of the action and this Qa’idah does not apply 
here. This is because the actions here are seen as all or nothing i.e., you do it all 
or not at all. 

For example, the action of fasting. If you can fast a half of the day but can’t fast 
the entire day, you don’t fast at all and give an expiation or make it up later as is 
well known 

3. Actions where there is doubt as to which of the two above types it falls under. 
For example, the major/minor ablution (Wudhu or Ghusl). You have water 
sufficient for washing the face, hands up to and including the elbow but not 


enough to wipe the head and wash the feet. Some scholars put this under the 
first type and others under the second type as is discussed in the books of Fiqh 


The Eighteenth Maxim : Each ruling revolves around its cause 


Every ruling, whether it affirms or negates something, revolves around its cause (‘illah). 


‘Tllah (ratio legis) refers to an apparent aspect which a valid evidence points out to be 
the cause of a ruling. 


If the cause is found, the ruling is found. 


And in the Shari’ah, there is a wisdom behind the application of the Shari’ah ruling. 
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Alcohol consumption was made Haram because it causes intoxication hence the cause of 
alcohol consumption being haram is intoxication. But the wisdom behind the 
impermissibility of alcohol consumption is to protect and preserve the mind from this 
intoxication. 


The jurists differ on the reality of the ‘illah as a result of the difference on creedal issues. 
The jurists with Ash’ari creed see the reality of the ‘illah as being the sign (#4!) toa 
ruling and that the ‘illah itself is not effective i.e., it is just a sign to find the ruling, but it 
does not effectively cause the ruling itself’®. 

The jurists with Mu’tazili creed see the reality of the ‘illah itself as being the effective 
cause of the ruling”. 

The jurists with Athari creed see the reality of the ‘illah as being the effective cause of 
the ruling as a result of Allah making it the effective cause’8 

The ‘illah is sourced and derived from the Shar’i sources where we also derive the 
Ahkaam. 

It is understood in three ways: 


1. Explicitly mentioned as an ‘illahi.e., oa pai 


For example, when the Prophet forbade keeping the Udhiyya meat beyond three days, 
he reasoned’?: 


laó Iia 16S KE 3s 3 ‘ll Joi fe Sex I 


"I only forbade you for the sake of the people who were coming to you. Eat, give sadaqa 
and store up.” 


This is known as 42 pai ål an ‘illah that is explicitly mentioned. 
2. Hinted at but not explicitly mentioned i.e., 24 


For example, in the verse®?: 


SS See Gly “al o WS LoS ey sie ei NAb SLA, 5 Lal 





76 This is based on their negation of asbab (physical causes). To Ash’aris, the sword does not slice one’s 
neck off. Rather, what happens is that when the sword strikes the neck, God commands the neck to slice, 
and it was not the sword itself that caused the slicing of the neck. Likewise, the fire itself does not burn 
the log. When the fire comes into contact with the log, God commands that the log burns. However, the 
fire itself has no ability to burn the log. 

77 This is based on their affirmation of asbab (physical causes) and negation of the Qadar (and specifically 
Allah creating the actions of the slaves or 34l Jä ala) 

78 This is based on their affirmation of asbab (physical causes) and their affirmation of the Qadar. 

79 Sahih Muslim 1971 
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As for male and female thieves, cut off their hands for what they have done—a deterrent 
from Allah. And Allah is Almighty, All-Wise. 


The ruling here is to cut the hands of the thief and the ‘illah is the description of them 
being thieves. So, the reason their hands are cut off is because they are thieves. If being a 
thief was not the ‘illah for their hands being cut off, the Lawgiver would not have 


mentioned this description. 


3. Derived without it being explicitly mentioned or hinted at i.e., si and this can 
only be done in one of three ways: 


a. Interdependence or Jb» which is that a ruling is confirmed when a 
certain aspect is confirmed but does not apply when that aspect is absent. 


b. Suitability or 4s!) which is that the description given as cause will yield 
a considered interest when the ruling is based on it. 


c. Examination and classification or all s I which is defining the 
characteristics applicable to the ruling and invalidating all except one, 
which then becomes the cause. 

Ijtihad can be practised to determine the ‘illah. This is done in three ways: 

1. Tahqiq Al Manaat refers to confirming the presence of the cause, upon which 
there is an agreement based on a text, consensus, or deduction, concerning a 
disputed case. 

For example, Allah said®!: 
Ka Jie cs isigi 
And call two of your reliable men to witness 


That one calls two reliable individuals to witness is an explicit ruling. 
That reliability is a condition for a valid witness testimony is an explicit ruling. 


But determining whether X or Y is a reliable person requires confirmation in this 
individual case. 


This confirmation process is termed Tahqeeq Al Manaat. 
2. Tangih Al Manaat refers to the scrutinization of a text to determine the 
justification for a ruling by discarding insignificant factors and taking into 


consideration significant factors only. 


3. Takhrij Al Manaat refers to the deduction of the cause of a ruling which is 
established by (religious) text or consensus. 





81 Surah al Talaq 65:2 
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The Nineteenth Maxim : Conditions are binding upon its contractor 
unless it is a condition that permits a Haram or prohibits a Halal 


This Qa’idah is differed upon. 
The Hanabilah say that the Asl is that conditions are valid and permissible as long as it 
is not rejected by the Shari’ah whereas the Dhahiriyyah say that the Asl is that 


conditions are impermissible and invalid until it is ratified and accepted by the Shari'ah. 


The latter will hold onto the famous Hadith®?: 
Sal Go) dl bi LS Bi LIB oly Ib 58 al US ol Eps LIN oa 


“Whoever imposes such a condition as is not in Allah's Laws, then that condition is 
invalid even if he imposes one hundred conditions, for Allah's conditions are more 
binding and reliable.” 


The former hold onto the Hadith of Jabir who stipulated a condition not in the book of 


Allah (i.e., to let him keep the camel until they reached Madinah)? and it seems the 
stronger view. 


The Twentieth Maxim : Drawing lots in the case of ambiguity in rights 
or in conflict due to overcrowding 


This Qa’idah is applied by the Hanabilah, Malikiyyah and Shafi’iyyah and it only applies 
when it comes to the dealings with creation. 


For example, you are unsure which wife you divorced. Lots are drawn to determine 
which one does your divorce fall upon. 


For example, you have 20 men all equally capable of being the Imam and there’s nothing 
separating them. Lots are drawn to determine which one is to be the Imam. 


The evidence for this maxim includes the Hadith**: 
Agat ale akei SIM k I Sg Bally elas ge th de J 
If the people knew what the reward is of making the call (for the prayer) and (of being 


in) the first row (in the prayer), and if they found no other way to get this privilege 
except by casting lots, they would certainly cast lots for it. 
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The Twenty First Maxim : If similar actions coincide at the same time, 
combine them into one act 


This Qa’idah requires two conditions: 
1. The two actions must be from the same type. 


For example, a 2-unit Tahiyyat Al Masjid prayer and the 2-unit Sunnah prayer 
before Fajr can be combined into one prayer. 


For example, having fallen into multiple nullifiers of Wudhu only requires the 
performance of just one Wudhu. 


2. One of the acts must be intended and the other is not intended in and of itself. 


If the acts are from the same type but are both intended in and of themselves, 
they cannot be combined. 


For example, the 2-unit Sunnah prayer of Fajr cannot be combined with the 2- 
unit Sunnah prayer of Maghrib because both prayers, whilst they are from the 
same type, are intended in and of themselves and the intention for one cannot be 
put behind the other unlike in the case of Tahiyyat Al Masjid and a Sunnah 
prayer like before Fajr etc. 


You owe X £100 and Y £100. Can you combine between the debts into just one 
£100 debt and give X £50 and Y £50 to make £100? No, because these acts, whilst 


of the same type i.e., they’re both debts, they are intended in and of themselves. 
So, you must pay each person what they are owed. 


The Twenty Second Maxim : Something already engaged in a contract 
cannot be engaged into a further contract 


This Qa’idah states that anything already in position or with a contract cannot be 
engaged in a further contract whilst he is still in use. 


For example, an item that is being used as collateral will remain in that state until the 
contract where it is being used as collateral ends. This item cannot be sold or traded or 


used as collateral in another deal whilst it is a collateral in this deal. 


The Twenty Third Maxim : If an obligation is fulfilled on behalf of 
someone else, a return can be provided if one intended it 


This Qa’idah is differed upon and Hanabilah use it often. 


The rights that can be fulfilled are of three types: 
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1. Rights that are capable of being fulfilled on behalf of others however it is a pure 
act of worship. For example, Hajj. To do this on behalf of others, they must be 
either dead or have the permission of the one whom the act is being fulfilled for 
if they’re alive which is where this maxim applies meaning that if you intend to 
do this act on behalf of a person who has given you permission to do this for 
them and you intended to seek some return for this, this is allowed. 


2. Rights that are not capable of being fulfilled on behalf of others as they are pure 
acts of worship. For example, Salah 


3. Rights that are capable of being fulfilled on behalf of others and they are not acts 
of worship. For example, paying off one’s debt. No permission is required. 


This is also where this maxim applies meaning that if you intend when paying off 
another person’s debt that you will seek a return from him for this action, this is 


allowed. 


Evidence for this Qa’idah includes the Hadith®: 
aS by jas KI E2 3 
“And if anybody does you a kindness, recompense him;” 


The Twenty Fourth Maxim : Natural deterrents is like a religious 
deterrent 


This is a Qa’idah Maqsadiyyah and it mentions that there is something left for one’s own 
nature and Fitrah to act as a deterrent without mention of it in the Legislation. 


Consumption of faeces is something naturally detestable and abhorrent. And so, the 
Shari'ah will not need to mention that it is Haram. 


Committing an act that is seen as being naturally detestable, whilst it does not carry a 
Hadd punishment, it is up to the ruler or Qadhi to place a suitable punishment as 
Ta’zeer to prevent people from doing such naturally abhorrent acts. 


oe Al) Y A abl 
oll pa A) cleo ob clelly abel, dll des aA Je alt! Jes 
AW dot ae 
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